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It follows, therefore, in such a case that the result which the
testator intended will not ensue unless we discover the system
of law which he had in mind when he wrote the will. The
presumption should be in favour of the lex domicilii at the time
of the making of the will, for that is the system of law under
which he lives and with which he is expected to be familiar.

'That is the law', said an American judge,2 'which is constantly with
him, controlling his actions and defining his rights, and more naturally
than any other law would be present to his mind in the drafting of an
instrument dispository of his property.'

It may, of course, be some other system, such as the lex situs,
for the inquiry turns wholly upon intention, and if there is any-
thing clearly indicative of a desire to exclude the lex domicilii,
the will must be construed accordingly. Thus, if a domiciled
Englishman, possessing land in Scotland, were to adopt in his
will the expression 'tailzied fee', it would be reasonable to con-
clude that he wished Scottish law to govern his disposition.
Similarly if he made one will for the land and a separate will
for his English property,2

Where a testator is domiciled in one country and has land Law m-
in another, the fact to be borne in mind, then, is that the lex ^dteedsta*
situs, as such, has no paramount claim to exclusive recognition, tor is not
Otherwise the result may be to defeat intention.

Thus, a testator frequently leaves property, not to named persons,
but to those persons who would be entitled were he to die intestate. It
is obvious, in such a case, that his intention is to benefit the successors
admitted by the law of his domicil, since it is that system with which he
is familiar, and it can scarcely be denied that arbitrarily to make a new
will for him by admitting a different line of succession imposed by a
foreign lex sttusy merely because the will includes a certain .amount of
land situated abroad, would constitute a departure from principle.

An apt illustration is given by Burge:3

'Thus in case the limitation of a deed or will were made in England
in favour of the "heir" of A^ a person who had no children, and the
settlor or testator has property in England, Jamaica and British Guiana,
if the construction of the word "heir" was to be in conformity with the
law of England, the father of A would take, if according to the law of
Jamaica the elder brother, and if according to the law of British Guiana
his father, brothers and sisters would take his immovable property. It

1  Keith v. Eaton (1897), 58 Kan. 732; Lorenzen, p. 788,per Doster C.J.

2  As in In re Duke of Wellington^ [1947] Ch. 506.

3  Commentary on Colonial and Foreign Laws (i 838 ed.), vol. ii, part 2, p. 858.